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CATHOLIC BISHOPS' CONFERENCE IN SRI LANKA

Lankarama, 19, Balcombe Place, Colombo - 08, Sri Lanka.

Tel No 00841138762 { FEAT1I0
Fax Mo - 0004-11-2695518
Esmad | EpiscopalSL@gmail.com

The mind of the Catholic Bishops® Conference in Sri Lanka
on 20th Amendment

In the wake of the change of Government following the Presidential and Parliamentary
Elections, the Catholie Bishops' Conference in Sri Lanka is constrained to share ils grave concern o
protect the sacredness of the State that transcends the mutable political and governing bodies
The 197% Constifution changed primarily the Westminster type Cabinet Democracy 1o an Executive
Presidency. Since then 19th Amendments have been made citing various reasons, However, one
cannot deny that the main reasons have been W ensure economic growth, national security,
sovercipnty and territorial integrity of the island nation. Apparenily the proposed 20th Amendment to
the Constitution under consideration, does not seem 1o put forward any other rationale for the move

Whether it is an smendment or the drafting of & new Constitution the sovereignty of the people
should always be safeguarded and protected, In all probability the contents of the 20th Amendment
will find its way into the envisioned new Constitution. It is imperative then to closely examine the
proposed 20th Amendment before it is voled upon in the Parliament. The Executive Presidency has
been the bone of contention since it was created in 1978, All elected Presidents since 1994 vowed 1o
aholish the Exccutive Presidency with powers vested in it by the 1978 Constitution and transfer
power 1 the democratically elected Parliament, but none had the political will to do so for reasons
not unksown to the people. We need 1o emphasize that concentration of power in an individual
without checks and balances does rot augur well for a Democratie, Soctalist Republic

A twosthirds majority of the members in the parfiament based on political parties does not
necessarily manifest the true conscience of the people. Therefore, let the entire membership of the
parfiament appoint un Independent Constitutional Council comprising & majority of men and women
of proven integrity from the society whi will take care of drafting a new Constitution which ensures
transparent democracy, the rule of law and the equality of all citizens It is our view that rules neced pot
1o be changed due o the vagaries and inconsistencies of individual players, but 1o identify and elect
or appoint suitable persons who will abide by the rules to safeguard truth, justice, and the well-being
of the country, Tt is the bounden duty of the democratically elected Parliament 1o create wholesome
governing structures capable of moving this country forward. The drafiers must beware o plug the
loophales that lead to multiple interpretations. Greater clarity is needed if the Constitution is (o serve
the citizenry. Thus the 20th Amendment should not be proceeded with, in Hs entirety. and instead a
new Constitution peeds 1o be the national prionty at this morment.

EA ),

L=
& Ri Kev. Dr, . Winston S, Fernando, 555 & Re Rev. D, 1D Anthony Jayakody
Bishop of Badulla Auxitiary Bishop of Colombo
President Secretary Cieneral
Catholic Rishops' Conference in Sri Lanka. Catholic Bishops' Conference in Sri Lanka

13™ October 2020
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OBSERVATIONS OF THE COMMITTEE APPOINTED BY THE BAR
ASSOCIATION OF SRI LANKA TO STUDY AND SUBMIT VIEWS ON THE
PROPOSED 20™ AMENDMENT TO THE CONSTITUTION AS WELL AS
FURTHER AMENDMENTS REQUIRED TO THE CONSTITUTION TO
FACILITATE ADDRESSNG LAWS DELAYS AND OTHER RELATED MATTERS
AFFECTING THE ADMINISTRATION OF JUSTICE.

1. Introduction

1.1 The Bar Association of Sri Lanka (“BASL”) by letter dated 9 September 2020 under the
hand of its President and of its Secretary addressed to Mr. Nihal Jayamanne PC informed
him that a Special Committee of 15 persons of the BASL had been appointed by the
Management Committee of the BASL to study the draft of the 20" Amendment of the
Constitution and submit views on the same on an urgent basis to be tabled before the
Executive Committee of the BASL and the Bar Council in order to be forwarded to the
relevant authorities.

1.2 The letter indicated that Mr. Nihal Jayamanne, PC was invited to chair the Committee
and that the other members of the Committee were Mr. Ikram Mohamed, PC, Mr. M.M.
Zuhair, PC, Mr. LM K. Arulanandam, PC, Mr. Prasantha Lal De Alwis, PC, Mr. Nihal
Jayawardene, PC, Mr. Nalin Ladduwahetty, PC, Mr. Maithri Wickremesinghe, PC, Mr.
Uditha Egalahewa, PC, Mr. Anura Meddegoda, PC, Mr. Mohan Weerakoon, PC, Mr. S.T.
Jayanaga, PC, Mr. Prival Wijayaweera, PC, Mr. Maurapada Gunawansha, PC, Mr. Ravi
Algama and Mr. Shantha Jayawardena (Convenor).

1.3 The Committee was requested to submit its observations by 18 September 2020. The
members of the Committee were informed of their appointment by the Convener of the
Committee on 11 September 2020 and copies of the letter dated 9 September 2020 were
received by the members of the Committee on 14 September 2020.

1.4 Mr. Nihal Jayamanne, PC declined the invitation to chair the Committee and also to
participate in the Committee. Mr. Ikram Mohamed, PC, Mr. Anura Meddegoda PC and
Mr. Ravi Algama also declined to be in the Committee. Mr. Jagath Wickramanayaka PC
was subsequently appointed to the Committee by the BASL.

1.5 The Committee unanimously elected at its first meeting held on 14 September 2020, Mr.
L.M.K. Arulanandam PC as the Chairman of the Committee.

1.6 The Committee met on 14 September 2020 and 17 September 2020. The members
present at each meeting of the Committee are set out in the Annexure 2. to these

observations.

1.7 The Committee was constrained by the short time limit within which its views were
required to be submitted and requests that it be excused for any shortcomings in the

273

17,18,19 e 20 O 108G Beerids 88 SOenw®:s



Bedes e 20 ©30@0»Te® vO53@®

observations. The committee also decided that members of the committee may submit
their views in writing in order to consider the same, in formulating the views of the
committee. Accordingly, Mr. S.T. Jayanaga, PC, Mr. MM. Zuhair, PC, Mr.
L M.K.Arulanandam, PC and Mr. Maithri Wickremesinghe, PC submitted their views in
writing,

1.8 The Committee proceeded on the basis that the “draft of the 20™ Amendment to the
Constitution” on which its observations were requested by letter dated 9 September 2020
was the “Twentieth Amendment to the Constitution a Bill to amend the Constitution of
the Democratic Socialist Republic of Sri Lanka” published in the Gazette of the
Democratic Socialist Republic of Sri Lanka Part IT of August 28, 2020 Supplement issued
on 02.09.2020 (the “Bill™).

1.9 The Committee noted that the BASL has been formed infer alia to extend co-operation
and support towards the maintenance of the honour and independence of the Judiciary of
Sri Lanka, consider matters of national importance relating to the Rule of Law and
Administration of Justice and if need be to make representations thereon to the
Government and/or any other relevant authority and taking any further steps in respect
thereof including filing of actions or intervening in actions in Courts of Justice.

1.10  The Committee in preparing its observations on the Bill was mindful of the
obligations of BASL in terms of its Constitution and in particular to act in support of
maintaining the independence of judiciary of Sri Lanka and to support the rule of law and
the administration of justice. The Committee proceeded on the basis that it is
fundamental to the Rule of Law that the legislature, the executive and the judiciary are
coequal branches of Government and that no one branch of Government is superior to the
other. The Committee was of the view that the provisions of the Bill that strengthen the
Rule of Law and the Administration of Justice should be supported by the BASL and
conversely any provisions that weaken the Rule of Law or the Administration of Justice
should be opposed by the BASL.

1.11  Inrespect of few provisions of the Bill there were dissenting views expressed by some
members of the committee. Such dissenting views are incorporated in Annexure 1.

2. Clause 2 of the Bill

The amendment sought to be introduced by clause 2 clarifies that the ability of a President
to call for an election before the expiry of his first term of office is related to the second
term. It is an amendment that can be supported.
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3. Clause 3 of the Bill — Duties of the President

3.1 Clause 3 of the Bill repeals Article 33 of the Constitution. Article 33(1) sought to be

repealed by clause 2 imposed inter alia a duty on the President to ensure the Constitution
is respected and upheld. It is the view of the Committee that the Rule of Law necessarily
requires the President, conferred with wide ranging powers under the Constitution should
have the duty to uphold the Constitution. The Committee is of the view that repealing
such a provision is detrimental to the Rule of Law. Article 33(1) also imposed three other
duties which are equally necessary for a country governed by the Rule of Law.

3.2 Clause 3 of the Bill introduced a new Article 33 which retained the provisions of Article

33(2) of the Constitution without the reference to the duties imposed on the President.
The Committee is of the view that deleting the word “duties’ is not conducive to the Rule
of Law.

3.3 The Committee is of the view that clause 3 of the Bill should be deleted.

4.

4.1

4.2

Clause 4 of the Bill - The President's Responsibility to Parliament

Clause 4 of the Bill proposes to repeal Article 33A of the Constitution which made the
President responsible to the Parliament. We observe that however Article 42 proposed
in the Bill under Clause 4 makes the President responsible to Parliament for the due
exercise, performance and discharge of his powers, duties and functions.

In the circumstances The Committee is of the view that there is nothing obnoxious in
the amendment proposed by Clause 4 subject to our comments relating to Clause 5 of
the Bill below.

Clause 5 of the Bill - Immunity of the President

Clause 5 of the Bill deletes Article 35 of the Constitution and introduces in its place a
new Article 35. The Committee is of the view that no person should be above the law.
The President in particular being the repository of substantial powers under the
Constitution should be held accountable for the exercise of those powers in accordance
with the Constitution. No person is above the law and to grant absolute immunity from
suit is contrary to all known principles of the Rule of Law. If the public do not have
access to remedy a grievance agamst the unlawful exercise of powers by all powerful
President the only remedy will be to take arms against the State.
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5.2 Moreover, Article 4(d) of the Constitution specifically provides that the sovereignty of
the people shall be enjoyed by the people inter alia by the fundamental rights which are
by the Constitution declared and recognized shall be respected, secured and advanced
by all organs of the Government. Needless to say the President is not exempted from
the obligations to respect, secure and advance fundamental rights. Depriving the
citizens of a remedy when the President violates fundamental rights is inimical to the
Rule of Law. Nevertheless, we are mindful that certain powers of the President should
not be justiciable and a suitable exception should be carved out.

5.3 The Committee is of the view that clause 5 of the Bill should be substituted with the
following.

“Article 35 of the Constitution is hereby amended by deleting the second
proviso to Article 35(1) and substituting the following in place thereof.

‘Provided further that the Supreme Court shall have no
Jurisdiction tfo pronounce upon the exercise the power of the
President under Articles 33(2)(a), 33¢(2)(b). 33¢2)(d), 33(2)(e)
and 33(2)(g).” "

6. Clause 6 of the Bill — Parliamentary Council

6.1 Clause 6 repeals Chapter VII A of the Constitution relating to the Constitutional
Council and introduces a new Chapter VII A consisting of Article 41 A, providing for a
Parliamentary Council.

(A) Composition of the Parliamentary Council

6.2 The Committee is of the view that the composition of the Parliamentary Council
proposed by clause 6 of the Bill is more conducive to the Rule of Law than the
composition of the Constitutional Council contained in Article 41A of the Constitution.
The inclusion in the Constitutional Council of persons who are not elected by the
people is contrary to the sovereignty of the people and not conducive to the Rule of
Law. The committee noted that non-elected members of the present Constitutional
Council is not answerable to an organ of the State'.
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(B) Appointments to the Public Service Commission, the National Police Commission,
the Human Rights Commission, the Commission to Investigate Allegations of
Bribery or Corruption and the appointment of the Parliamentary Commissioner

for Administration (Ombudsman).

6.3 The Committee is of the view that the Public Service Commission, the National Police
Commission, the Human Rights Commission, the Commission to Investigate
Allegations of Bribery or Corruption and the appointment of the Parliamentary
Commissioner for Administration (Ombudsman) are part of the executive and the
method of appointment proposed by clause 6 of the Bill cannot be objected to.

(C) Appointments to the Superior Courts and the Judicial Service Commission

6.4 The separation of powers on which the Constitution is based and the coequal arms of
Government necessarily requires that no one arm of Government should have control
over the composition of another arm of Government. Article 4 of the Constitution
provides that the judicial power of the people shall be exercised by Parliament through
Courts, Tribunals and Institutions created and established or recognized by the
Constitution, or created and established by law. In these circumstances, it is imperative
that the executive should not have control over the appointment of Judges or the
Judicial Service Commission. Indeed, if there is one arm of Government that should
have control it is Parliament and not the President.

6.5 The Committee is of the view that as regards the appointment of Judges of the Supreme
Court and the Court of Appeal the President should not have absolute control over the
appointments. The Committee is of the view that the appointment should be made by
the President nominating an individual to the Parliamentary Council and the
appointment being made by the President subject to the approval of the Parliamentary
Council. This ensures that the legislature and the executive provides the necessary
checks and balances relating to the appointment to the judiciary and the Judicial Service
Commission.

(D) Appointments to the Elections Commission

6.6 Needless to say the sovereignty of the people which is inalienable includes the power of
franchise. The franchise is exercisable by the people at the election of the President and
of the Members of Parliament and at a referendum.

6.7 The Elections Commission is fundamental in ensuring that the inalienable sovereignty
of the people is not affected in any way. The Elections Commission is responsible for
the conduct of the election of the President. It is inimical to the Rule of Law that the
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6.8

President should have control over the appointment of members of the Elections
Commission which conducts its own election.

The Committee is of the view that the appointment to the Elections Commission should
be made by the President nominating the names of individuals to the Parliamentary
Council and the appointment being made by the President subject to the approval of the
Parliamentary Council. This ensures that the legislature and the executive provides the
necessary checks and balances relating to the appointment to the Elections Commission.

(E) The Appointment of Members of The Finance Commission and the appeintment

6.9

6.10

of the Auditor General

The control of public finance by Parliament is fundamental to representative
democracy. This is also enshrined in Article 148. The Finance Commission and the
Auditor-General are necessary and essential to ensure Parliamentary control of finance.
The Government inter alia allocates funds on the recommendation of the Finance
Commission. The Auditor-General ensures that the funds are utilised according to law.
To grant the President control over these appointments would diminish Parliamentary
control over finance. It is inimical to the Rule of Law that the President should have
control over the appointment of members of the Finance Commission and the Auditor-
General.

The Committee is of the view that the appointment to the Finance Commission and the
appointment of the Auditor General should be made by the President nominating the
names of individuals to the Parliamentary Council and the appointment being made by
the President subject to the approval of the Parliamentary Council. This ensures that the
legislature and the executive provides the necessary checks and balances relating to
these appointments.

(F) The Appointment of the Secretary-General of Parliament

6.11

The Secretary-General of Parliament is the head of the Parliamentary staff. He
performs critical functions in support of the legislature. The control of appointment of
the Secretary-General by the President is inimical to the Rule of Law. The Committee
is of the view that the appointment of the Secretary- General of Parliament should be
made by the President nominating the name of individual to the Parliamentary Council
and the appointment being made by the President subject to the approval of the
Parliamentary Council. This ensures that the legislature and the executive provides the
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necessary checks and balances relating to this appointment an important appointment in
Parliament through which the legislature operates.

(G)The Appointment of the Attorney-General

6.12 The Attorney General is conferred wide ranging powers under the Constitution. It is

necessary for the Rule of Law that one organ of Government should not have control
over the office of the Attorney-General through the appointment of the Attorney
General. It is our view that the appointment of the Attorney-General should be made by
the President nominating the name of individual to the Parliamentary Council and the
appointment being made by the President subject to the approval of the Parliamentary
Council. This ensures that the legislature and the executive provides the necessary
checks and balances relating to the appointment of the Attorney General.

(H)Proposed Article 41A(10) in Clause 6 of the Bill — Removal of members of

commissions and persons holding high office

6.13 The Committee is of the view that proposed Article 41A(10) in Clause 6 of the Bill

7.

7.1

72

should be amended to read as follows.

“No person appointed to be the Chairman or member of a Commission
referred to in Schedule [ of this Article or any of the persons appointed to
the offices referred to in Part I and Part II of Schedule II of this Article
shall be removed, otherwise than in the manner provided for in the
Constitution or in any law enacted for such purpose. Where no such
provision is made, such person may be removed by the President for
cause stated.”

Clause 7 of the Bill - The Excecutive

Clause 7 of the Bill repeals the entirety of Chapter VIII of the Constitution consisting of
Articles 42 to 53 of the Constitution and substitutes new proposed Articles 42 to 53.

Proposed Articles 44(1). 45(1) and 46(1)

Proposed Articles 44(1), 45(1) and 46(1) make a fundamental change relating to the
appointment of Members of the Cabinet. While Articles 43(2), 44(1) and 45(1)
required the President to appoint Members of the Cabinet, Ministers not in the Cabinet
and Deputy Ministers on the advice of the Prime Minister proposed Articles 44(1),
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73

7.4

8.1.

45(1) and 46(1) remove the requirement to act on advice and introduce a requirement of
consultation with the Prime Minister where considers such consultation to be necessary.
It also enables the President to assign to himself any subject or function and remain in
charge of subject or function not assigned to a Minister.

The executive power of the people is exercised by the President elected by the people.
Each organ of Government exercises coequal power. The President as the repository of
executive power should be able to exercise executive power as a Minister of the
Cabinet and similarly should not be required to act on the advice of the Prime Minister
who enjoys that position as a Member of the legislature in selecting which of the
members of Parliament should form part of the Executive and members of the Cabinet,
non-Cabinet Ministers and Deputy Ministers.

The Committee is of the view that the amendment introduced by proposed Articles
41(1), 42(2) and 43(2) is not a matter that can be objected to, by the BASL, in view of
the imbalance of power of the President and the Prime Minister under the existing
provisions. We also note that as the President is elected by the people at presidential
election, there is justification for the President being conferred with executive powers.

Clause 8 of the Bill

Amendment proposed to the Article 54(2) of the Constitution.

The Committee is of the view that the removal of a member of the Public Service
Commission by the President should be for cause and accordingly the amendment
proposed to Article 54(2) should be amended to read as follows.

“by the substitution, in paragraph (4) of that Article, for the words ‘by the
President with the approval of the Parliamentary Council or is convicted’, of
the words ‘by the President for cause stated or is convicted” ™,
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9.1

9.2

9.3.

9.4

10.

Clause 11 of the Bill — Decisions of the Public Service Commission

According to the existing provisions, a public servant aggrieved by a decision of the
Public Service Commission may appeal to the Administrative Appeals Tribunal created
under Article 59 of the Constitution or by way of a Fundamental Rights Application
under Article 126 of the Constitution.

The Bill does not repeal Article 59 of the Constitution which creates the Administrative
Appeals Tribunal. However the proposed amendment in Clause 11, by amending
Article 61A of the Constitution, confers finality to decisions of the Public Service
Commission subject only to the Jurisdiction of the Supreme Court under Article 126 of
the Constitution.

Thus the proposed amendment creates an anomalous situation as the Administrative
Appeals Tribunal is in existence without Jurisdiction/ power to hear appeals against the
decisions of the Public Service Commission. Thus Administrative Appeals Tribunal
will be there without any function being assigned to. We are also of the view that if the
only forum allowed for the public servants to challenge the decisions of the Public
Service Commission is the Supreme Court, then the Supreme Court would be inundated
with Fundamental Rights Applications filed by public servants regarding disciplinary
matters, transfers and promotions adding to the laws delays in the Supreme Court.

Therefore The Committee is of the view that the existing Article 61 A should not be
amended and the proposed amendment to Article 61A cannot be supported.

Clause 12 of the Bill

For the reasons set out in 7 above, The Committee is of the view that proposed Article
61E should be amended to read as follows.

“The President shall appoint -
(a) the Heads of the Army, the Navy and the Air Force; and

) subject to the approval of the Parliamentary Council the Attorney-
General.”
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11.

12.

12.1

12.2

Clause 13 of the Bill

For the reasons set out in 7 above, The Committee is of the view that proposed Articles
65(1) and 65(6) should be amended to read as follows.

“l.  There shall be Secretary-General of Parliament who shall be
appointed by the President subject to the approval of the
Constitutional Council and who shall hold the office during good
behaviour.”

“6.  Whenever the Secretary-General is unable to discharge the function of
his office, the Speaker may appoint a person to act in place of the
Secretary-General.”

Clause 14 of the Bill — Dissolution of Parliament

The legislative power of the people is exercised by Parliament. The Parliament is
elected for a period of 5 years by the people. The legislature, the executive and the
judiciary are co-equal organs of Government. The President as the Head of the
executive being granted the unfettered power to dissolve Parliament at his whim albeit
after one year but before the term of office of Parliament has expired is contrary to the
Rule of Law and the separation of powers. It is contrary to the sovereignty of the
people.

We propose that the President’s power to dissolve Parliament during the period
specified in Article 62(2) should be limited to the following circumstances.

(a) Parliament by resolution requests the President to dissolve Parliament.

(b) The rejection by Parliament of the Appropriation Bill on two consecutive
occasions.

(c) The rejection of the statement of Government policy on two consecutive
occasions.
(d) Parliament passes a motion of no confidence in the Government.
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12.3

13.

We propose that the President shall be required to dissolve Parliament in the case of (b)
above.?

Clause 15 of the Bill — Judicial Review of Bills

13.1 Amendment proposed to Article 78(1)

13.2

141

Our Constitution does not contain judicial review of legislation. It is imperative for the
Rule of Law that the judiciary should be given sufficient time and assistance to
determine whether a Bill is inconsistent with the Constitution and the required majority
for its enactment including the need for a referendum. The proposed Article 78(1)
reduces the period available for such scrutiny from 14 days to 7 days. We believe that
the amendment is not conducive to the Rule of Law.

The new proposed Article 78(3)

The proposed Article 78(3) is salutary and should be supported.

We also propose that Article 80(3) be amended by the addition of the following words
to the end of that sub-article.

“save and except on the ground that it is contrary to Article 78(3) and such
amendment if included in the Bill would have required such Bill to be
passed by two-thirds of the whole number of Members (including those not
present) or such majority and approved by the People at a Referendum.”

Clause 17 of the Bill

Amendment proposed by Clausel7 (1)

We believe that independence required for the Rule of Law must ensure that all
members of the Commission set out in the schedules to Article 41A should not be
qualified to be elected as a Member of Parliament.
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14.2

14.3

14.4

14.5

Amendment proposed by Clausel7(4) — Taking awayv of the Dual-Citizenship
Disqualification

Article 91(d)(1)(xiii) of the Constitution debars a citizen who is also citizen of any
other country from being qualified to be elected as a Member of Parliament . The
Committee is of the view that the sovereignty of the people would be gravely affected
by the legislature including persons whose loyalty is not solely to Sri Lanka being
elected as Members of Parliament. Indeed, a person who has acquired citizenship of
another country almost always has sworn an oath of allegiance to that other country.
The repeal of Article 91(d)(1)(xiii) of the Constitution would grant the right to the
thousands if not hundreds of thousands of diaspora members of every community who
have obtained citizenship in other countries in addition to the citizenship of Sri Lanka
to contest an election to enter Parliament and influence the policies of the Government
while being a citizen of a foreign country who has sworn allegiance to that country. So
for example in Australia they would have sworn and oath in the following manner.

“From this time forward,
I pledge my loyalty to Australia and its people,
whose democratic beliefs I share,
whose rights and liberties I respect,
and whose laws [ will uphold and obey.” (emphasis added)

Those diaspora members who are citizens of Norway would have taken the following
oath.

“As a citizen of Norway [ pledge loyalty to my country Norway and the
Norwegian society, and I support democracy and human rights and will respect
the laws of the country.” (emphasis added)

Those diaspora members who are ¢itizens of the United Kingdom would have taken
the following oath.

“I will give my loyalty to the United Kingdom and respect its rights and
freedoms. T will uphold its democratic values. T will observe its laws faithfully
and fulfil my duties and obligations as a British citizen.” (emphasis added)

Those diaspora members who are citizens of Switzerland would have taken the
following oath.
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“I swear or I solemnly promise: to be loyal to the Republic and the canton of
Geneva_as_to the Swiss Confederation; to scrupulously observe the
constitution and the laws; to respect the traditions, to justify my adhesion to
the community of Geneva by my actions and behaviour: and to contribute
with all my power to keeping it free and prosperous.”

14.6  Those diaspora members who are citizens of the United States of America would have
taken the following oath.

“I hereby declare, on oath, that I absolutely and entirely renounce and abjure
all allegiance and fidelity to any foreign prince. potentate. state. or
sovereignty of whom or which I have heretofore been a subject or citizen;
that T will support and defend the Constitution and laws of the United States
of America against all enemies, foreign and domestic; that I will bear true
faith and allegiance to the same; that I will bear arms on behalf of the
United States when required by the law; that I will perform non-combatant
service in the Armed Forces of the United States when required by the law;
that [ will perform work of national importance under civilian direction
when required by the law: and that [ take this obligation freely without any
mental reservation or purpose of evasion; so help me God.”

14.7 To permit a person who is also a citizen of another country to be elected to Parliament is
not only a surrender of sovereignty but is contrary to national interest and indeed a
threat to security of the nation.

14.8 We are firmly of the view that Article 91(1)(d)(xiit) should not be repealed.

15. Clause 19 of the Bill

15.1 For the reasons set out in 7 above, The Committee is of the view that the proposed
Article 103(1) should be amended as follows.

“There shall be an Election Commission (in this Chapter referred to as the
“Commission™) consisting of three members appointed by the President
subject to the approval of the Parliamentary Council from amongst persons
who have distinguished themselves in any profession or in the fields of
administration or education. The President on the recommendation of the
Parliamentary Council shall appoint one member as its Chairman.”
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15.2

16.2

18.

For the reasons set out in 7 above, The Committee is of the view that the proposed
Article 103(7) should not be amended.

Clause 20 of the Bill

In order to ensure that there is no ambiguity as to the scope of Article 104B The
Committee is of the view that proposed Article 104B(4a) should be amended by the
inclusion of the following words at the end of that Article.

“unless such guideline is required for the purposes set out in Article 104B(a).

The Committee is of the view that the media should be regulated by the normal law and
should not be controlled during an election. An exception can be legitimately carved
out for State media which is funded by the State and should act fairly at all times. For
this reason, The Committee is of the view that Article 104B(5)(b) should not be
repealed.

Clause 22 of the Bill

The Committee is of the view that Article 104GG is necessary for the sovereignty of
the people and to ensure a free and fair election. The Committee is of the view that
Article 104GG should be retained.

Clause 23 of the Bill

The Committee is of the view that for the reasons set out in 7 above, proposed Article
107(1) in clause 23 of the Bill should be amended to read as follows.

“The Chief Justice, the President of the Court of Appeal and every other Judge
of the Supreme Court and the Court of Appeal shall be appointed by the
President by Warrant under his hand subject to approval of the Parliamentary
Couneil.”
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20.

21.

Clause 24 of the Bill

While acting appointments as Chief Justice and President of the Court of Appeal under
proposed Article 109(1) would be limited to sitting Judges of the Supreme Court and
Court of Appeal respectively the proposed Article 109(2) empowers the appointment of
an Acting Judge to the Supreme Court or the Court of Appeal. The Committee is of the
view that for the reasons set out in 7 above, proposed Article 109(2) in clause 24 of the
Bill should be amended to read as follows.

“If any Judge of the Supreme Court or of the Court of Appeal is temporarily
unable to exercise, perform and discharge the powers, duties and functions of
his office, by reason of illness, absence from Sri Lanka or any other cause, the
President may, subject to the approval of the Parliamentary Council, appoint
another Tudge to act as a Judge of the Supreme Court or Court of Appeal,
during such period.”

Clause 25 of the Bill

For the reasons set out in Clause 7 above and to ensure the independence of the
judiciary The Committee is of the view that proposed Article 111D(1) be amended to
read as follows.

“There shall be a Judicial Service Commission (in this Chapter referred to as
the ‘Commission’) consisting of the Chief Justice and the two most senior
Judges of the Supreme Court appointed by the President. Provided that where
the Chief Justice and the two most senior Judges of the Supreme Court are
Judges who have not had any judicial experience serving as a Judge of a Court
of First Instance, the Commission shall consist of the Chief Justice, the senior
most Judge of the Supreme Court and the next most senior Judge of such
Court, who has had experience as a Judge of'a Court of First Instance.”

Clause 26 of the Bill

For the reasons set out in Clause 7 above and to ensure the independence of the
judiciary The Committee is of the view that proposed Article 111E(6) be amended to
read as follows.

“The President may for cause stated and subject to approval of the
Parliamentary Council remove from office any member of the Commission.”
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22

23.

23.2

Clause 27 of the Bill - Urgent Bills

The Committee is of the view that the proposed Article 122 1s mimical to the Rule of
Law administration of justice and the sovereignty of the people. Particularly in
circumstances where judicial review of legislation is not available it would lead the
way to tyranny.’

Clause 31 of the Bill

The control of public finance by Parliament is fundamental to representative
democracy. This is also enshrined in Article 148. The Auditor-General is necessary
and essential to ensure Parliamentary control of finance. The Auditor-General
ensures that the funds are utilised according to law. To grant the President control
over his appointment would diminish Parliamentary control over finance. It is
inimical to the Rule of Law that the President should have control over the
appomntment of the Auditor-General. The Committee is of the view that the
appointment of the Auditor General should be made by the President nominating a
name of an individual to the Parliamentary Council and appointment being made by
the President subject to the approval of the Parliamentary Council. This ensures that
the legislature and the executive provides the necessary checks and balances relating
to these appointments. It also ensures that the executive that spends the money
allocated by Parliament is not in sole control of the auditing of such activity.

For these reasons The Committee is of the view that proposed Article 153(1) and
proposed Article 153(4) be amended as follows.

“(1) There shall be an Auditor-General who shall be a qualified Auditor, and
subject to the approval of the Parliamentary Council, be appointed by the
President and shall hold office during good behaviour.”

“(4) Whenever the Auditor-General is unable to discharge functions of his
office, the President may, subject to the approval of the Constitutional
Council, appoint a person to act in the place of the Auditor-General.”
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24.

25.

25.1

25.2

253

Clause 32 to Clause 39 of the Bill

For the reasons set out in 23 above, The Committee is of the view that the abolition of
the Audit Service Commission is contrary to national interest the Rule of Law and the
sovereignty of the people. The Committee is of the view that Article 153A to 153H of
the Constitution should not be repealed.

Clause 40 of the Bill

Proposed Articles 154(1). (2). (3)

For the reasons set out in 23 above, The Committee is of the view that proposed
Articles 154(1) should be amended to read as follows.”

“The Auditor-General shall audit all departments of the Government, the
Office of the Secretary to the President, the Office of the Secretary to the
Prime Minister, the Offices of the Cabinet of Ministers, the Judicial Services
Commission, the Public Service Commission, the Provineial Public Service
Commissions, the Parliamentary Council, the Commissions referred to in the
Schedule to Article 41B, the Parliamentary Commissioner for Administration,
the Secretary-General of Parliament, local authorities, public corporations,
business and other undertakings vested in the Government under any written
law and any company registered or deemed to be registered under the
Companies Act, No. 7 of 2007 in which the Government or a public
corporation or local authority holds fifty per centum or more of the shares of
that company including the accounts thereof if such company which is not
listed on any Stock Exchange recognized by the Securities and Exchange
Commission of Sti Lanka.”

In view of the amendment to proposed Article 154(1) The Commitiee is of the view
that no amendment should be made to Article 154(2) and (3).

Repeal of Article 154(9)
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25.4

26.

27.

28.

29.

Article 154(9) required the Auditor General to be a member of the Institute of
Chartered Accountants of Sri Lanka, or of any other Institute established by law,
possesses a certificate to practise as an Accountant issued by the Council of such
Institute. Needless to say, removing this requirement is contrary to the Rule of Law
and the sovereignty of the people.

The Committee is of the view that Article 154(9) should not be repealed.

Clause 41 of the Bill

For the reasons set out in 7 above, The Committee is of the view that proposed Article
154R(1)(c) should be amended as follows.

“three other members appointed by the President subject to the approval of the
Parliamentary Council, to represent the three major communities, each of
whom shall be a person who has distinguished himself or held high office. in
the field of finance, law, administration, business or learning.”

Clause 42 of the Bill

The Committee is of the view that proposed Article 155A(4) set out in Clause 42(2)
be amended by the inclusion of the words “for cause stated™ between the words “by
the President™ and “, or is convicted”.

Clause 45 of the Bill

The amendment proposed to Article 155F intends to decriminalise any interference
or influencing of a police officer to whom the National Police Commission has
delegated its powers. The Committee is of the view that the proposed amendment is
inimical to the Rule of Law.

Clause 54 of the Bill

Clause 54 of the Bill repeals the provision relating to the constitutional status of the
Commission to Investigate Allegations of Bribery or Corruption. The Committee is
of the view that the repeal of these provisions is inimical to the Rule of Law.
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1.

Annexure 1 — Dissenting Views

Clause 6 of the Bill - Parliamentary Council — Composition

Mr. LMK . Arulanandam, PC is of the view that the provisions in Clause 6 of the
Bill, in particular proposed Article 41 A (i) of the Bill is prejudicial to the interests
of the minority communities and it can deprive the minority communities a fair
representation in Parliamentary Council.

Clause 14 of the Bill — Dissolution of the Parliament
Mr. Nihal Jayawardena PC, Mr. Uditha Egalahewa PC and Mr. Mohan
Weerakoon PC are of the view that Clause 14 of the Bill 1s in accordance with the

accepted constitutional norms and that the President should have the discretion to
dissolve Parliament as provided for in proposed Article 70 (Clause 14 of the Bill).

Clause 27 of the Bill — Urgent Bills

Mr. Nihal Jayawardena PC, Mr. Uditha Egalahewa PC and Mr. Mohan
Weerakoon PC are of the view that Clause 27 of the Bill should be supported as
there can be a necessity for an urgent Bill and there should be provision in the
Constitution for urgent Bills and the safeguard of review by the Supreme Court
upon the referral of an urgent Bill by the President is adequate.

Clause 40 of the Bill - Auditor General's Power to audit State owned
companies

Mr. Nihal Jayawardena PC, Mr. Uditha Egalahewa PC and Mr. Mohan
Weerakoon PC are of the view that Clause 40 of the Bill should be supported as
there is a separate regime under the Companies Act to audit companies
incorporated under the Companies Act, and the fact that the Government owns
shares in a company is not a justification to allow the Auditor General to audit
such companies. They are of the view that, audit by the Auditor General is a

hindrance to the business operations of such companies in which the Government
hold shares.
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XIX.
HosSDo BBE, 308N SMAER Bedenn

3 Commonwealth
= Lawyers Association

- £
Enm Recnrers voor Recurers

Commonweaith joumalsts Assocition

Statement on The 20" Amendment to the Constitution of Sri Lanka

We, the undersigned organisations, are deeply concerned about the impact the Sri Lanka 20" Constitutional Amendment
Bill {the ‘Amendment Bill') issued on 2 September 2020 would have on the independence and impartiality of the judiciary, if
adopted. Of particular concern are the amendments proposed relating to the Judiciary and to the Judicial Services
Commission,

The adherence to the Commonwealth {Latimer House) Principles on the Acc bility of and Relationship b the
Three Arms of government {The Principles) and to the Commonwealth Charter was spwﬁcallv affirmed by the Government
of Sri Lanka,

Principle IV,

‘An independent, impartial, honest ond competent judiciary is integral to upholding the rule of low, engendering public
confidence and dispensing justice....

..... Judicial appointments to all levels must be made on merit on the bosis of clearly defined criterio ond by a publicly
declared process”.

The appointment process, whether or not invelving an appropriately constituted and representative judicial services

[ ission, should be designed to guarantee the quality and the independence of those selected for appointment at all
levels, The Model Law on Judicial Services Commissions endorsed by Commonwealth Law Ministers at their Meeting in
Nassau, Bahamas in October 2017, commends the creation of an independent judicial services commission composed of
judges, representatives of the legal profession and lay members representing civil society through an independent
appointments process. The current proposed Parliamentary Council (Article 41a), composed of members of parliament or
nominees thereof in no way conforms to the spirit of an independent body,

Furthermore, the provisions of Article 107, 109 and 111 of the 20" Amendment to the Constitution gives the President of
Sri Lanka powers to make any senior judicial appointments without specific approval or advice from the Parliamentary
Council. Under the proposed Amendment the President is only required to obtain the “observations” of the Parliamentary
Council. This is contrary to the Commonwealth (Latimer House) Principles as well as the UN Basic Principles on the
Independence of the Judiciary and to the spirit of the separation of powers and the Commonwealth Charter.

The present Constitution provides for a national consensus on appointments by requiring approval of the Constitutional
Council. The Constitutional Council is chaired by the Speaker and includes the Prime Minister and the Leader of the
Opposition, One Member of Parliament representing the President while minor parties in Parliament nominate one other.
The Council also has three eminent persons who are not involved in politics and who are nominated jointly by the Prime
Minister and the Leader of the Opposition after consulting leaders of the other political parties represented in Parliament,
In nominating these three persons and another two Members of Parliament, the Prime Minister and Leader of the
Opposition must ensure that the Constitutional Council reflects the pluralistic character of 5ri Lankan society, including
professional and social di ity. The present Constitution also provides for any remaval of members of the Judicial
Appointments Commission to be approved by the Constitutional Council.  The proposed 20™ Amendment aims to abolish
these provisions and would, in effect relegate the Judiciary to a position inferior to that of the Executive and Legislature in
Sri Lanka. This is contrary to the rule of law and the basic tenets of the principles of separation of powers.

We therefore call upon the Executive and Legislature of 5ri Lanka to ensure that the proposed constitutional changes are
consistent with the Commonwealth fundamental values and international standards relating on the independence of the
judiciary and the separation of powers,

22 September 2020
Commonwealth Magistrates’ and Judges’ Association (CMIA) Commonwealth Legal Education Association (CLEA)
Commonwealth Lawyers Association (CLA) G Journalists A iation (CIA)

Rechters voor Rechters (Judges for Judges)
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